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Explaining terminology:
 LGBT = Lesbian, gay, bisexual, and transgender.

− LGB – “sexual preference” or “sexual 
orientation”

− Transgender – discrepancy between gender 
identity and anatomy/sex/sex assignment
− “Sex” = physical; “gender” = non-physical

− Transsexual – subset of transgender with 
transition of physical sex with medical 
assistance
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Explaining terminology:
 Cisgender – alignment of gender identity and 

physical sex

− Vast majority of the population is “cisgender”

 Connection between gender identity and sexual 
preference? Not necessarily

 About 1 in 300 people are transgender, 
compared to around 3.5% identifying as LGB

©  2015  H usch  B l ack we l l  LLP

Current Legislative Status
 Currently, no federal, Missouri, or Kansas statutory 

employment protection on the basis of sexual preference 
and/or gender identity
− 19 states, D.C. and Puerto Rico have full protection for both; 

others orientation only; others (MO included) only public 
employment

− However, many municipalities, including KCMO, prohibit 
discrimination in employment on the basis of gender identity and 
sexual orientation
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Potential Legislative Action
 Federal Employment Non-Discrimination Act 

(ENDA)
− Regularly introduced in Congress 
− Would expand Title VII to cover actual or perceived 

sexual orientation and gender identity
− Political status is obvious, but the movement is active 

federally and public support is growing

 The Equality Act, introduced in July 2015
− More comprehensive legislation with 

protections for LGBT individuals and others
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Regulatory Developments

 Enforcement priority for the EEOC
− 2012 Strategic Enforcement Plan

− Interprets Title VII to cover sexual orientation and 
gender identity discrimination

− Files suit and intervenes in active cases

 For FY2013-2015, the EEOC reports (1) 
receiving almost 2,500 LGBT charges and (2) 
reaching over $4,000,000 in settlements.
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Enforcement Action
 Muhammad v. Caterpillar Inc., 767 F.3d 694 

(7th Cir. Sept. 9, 2014, as amended on 
denial of rehearing, Oct. 16, 2014)

− Upon request of the EEOC, Court removed 
language from order suggesting sexual 
orientation not protected, though the employer 
still won this case on the merits

 Other recent cases also demonstrate the 
EEOC’s LGBT enforcement agenda
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Current Legal Theories
 Sex stereotyping

− Most successful theory to date
− Example

− Employee who is a trans-woman (biologically male) 
− Dresses and presents herself as a woman 
− Does not affect performance
− Co-workers/manager uncomfortable
− If adverse action occurs, theory will be that it’s because she did not act 

“like a man”

− Remove the transgender aspect from it, it’s very easy 
to see why this theory is successful
− Would you tell a cisgender woman that she had to wear dresses, 

makeup, have long hair, or act more like a woman? 
− If yes, see us after class.
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Current Legal Theories
 Similarly, on sexual orientation, sex 

discrimination has also been successful
Videckis v. Pepperdine University, 2015 WL 1735191 
(C.D. Cal. 2015) – sexual orientation discrimination could 
fall under sex discrimination, in that “a policy that female 
basketball players could only be in relationships with 
males inherently would seem to discriminate on the basis 
of gender . . . the gender discrimination would be that 
female players would be prevented from entering into 
relationships with other females because their chosen 
partner was female”
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Best Practices
 Update policies in light of recent developments and 

enforcement steps…Stay ahead of the curve
 Incorporate into training, including sensitivity to unique 

issues presented by LGBT discrimination/harassment
− Emphasize appropriate workplace behavior
− Educate managers on terminology
− Give them tools to respond to specific issues (e.g., bathroom usage)

 Approach issues raised by LGBT individuals as a 
dialogue to understand workplace concerns, without a 
“black and white” mentality

 Provide avenues for communication, but respect privacy
 Take prompt action in response to concerns
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Best Practices
 Bathroom usage

− EEOC has ruled requiring transgender woman to use unisex 
bathroom is discriminatory

− OSHA guidance finds best practice is to provide choices for all 
employees, e.g., single user unisex bathrooms or multi-user unisex 
bathrooms with locking stalls

− Core principle: all employees are entitled to bathrooms 
corresponding to gender identity, not biological sex

 Dress code
− May enforce a dress code without enforcing gender stereotypes
− General prohibitions against wearing jewelry for safety reasons be 

may applied equally to transgender and cisgender women
− No prohibitions on transgender woman presenting herself as a 

woman for without a job-related reason, as that seems like sex 
stereotyping
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Best Practices
 Names

− No need to officially change someone’s name in your records 
unless they legally change their name

− However, a transgender employee may wish to be called a new 
name, e.g., Caitlyn (f/k/a Bruce) Jenner
− When this issue presents itself, it’s best handled through a dialogue 

with the employee and co-workers
− Keep in mind it may be offensive to the employee to be called their 

former name or gendered pronouns
− Again, if you remove the transgender issue from it, consider what 

you would do.
− Employee asks to be called or not to be called a certain name or 

nickname
− Employees refuse, understanding how offensive that will be
− Would you likely take disciplinary action?
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Pregnancy Discrimination
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Pregnancy Discrimination Act
 Prohibits employers from discriminating against employees on the 

basis of pregnancy, child birth, or related medical conditions
− Pregnant employees must be “treated the same for all 

employment-related purposes, including receipt of benefits under 
fringe benefit programs, as other persons not so affected but 
similar in their ability or inability to work”

 Recently, the Supreme Court issued a decision in Young v. UPS
specifically interpreting that language
− Peggy Young, a driver, sought a lifting restriction recommended 

by her doctor during pregnancy
− This was at odds with the usual 70 lbs. lifting requirement
− UPS placed her on leave due to an “inability to accommodate,” 

which resulted in a loss of medical coverage
− She sued, asserting UPS accommodated non-pregnant drivers
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Takeaways from Young/New EEOC Guidance
 SCOTUS: the PDA includes the right to accommodations 

other similarly situated employees receive unless the 
employer can show legitimate, nondiscriminatory 
reasons (other than cost) as to why pregnant employees 
cannot be similarly accommodated

 It goes to the jury if the employee shows a policy that 
imposes a “significant burden” on pregnant employees
− In other words, an employee is not “treated the same for all 

employment-related purposes” if she experiences a significant 
burden due to pregnancy

 In Young, that burden existed through a practice of 
accommodating other conditions with light duty.
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Takeaways from Young/New EEOC Guidance

 EEOC emphasizes that medical conditions 
stemming from pregnancy can be disabilities, albeit 
temporary

 Employers must provide the same consideration for 
light duty as they would for non-pregnant employees

 Courts and the EEOC are sending a clear message: 
when in doubt, a pregnant employee receives the 
most generous benefit provided under applicable 
policies/practices.
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Thank You
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How has immigration law changed in 
the past year? 
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Technological 
Advancement

1990 Today

Internet Virtually
Non‐existent*

3.2 billion users globally; used by all 
major companies

Smartphones Non‐existent 2 billion owners; transformed industries

Mobile Apps Non‐existent 1.2 billion apps in App Store

Social Media Non‐existent Used by 74% of internet users

Streaming Video Non‐existent By 2018, 84% of internet users will 
stream video

Technological Advancements Since Congress 
has Updated Immigration Laws 
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November 2014:  

President Obama Announces 
Executive Actions on Immigration 
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Government Scorecard on Announced 
Executive Actions

Directive Grade

Expanded DACA Program F

L‐1B Policy Memorandum B
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Government Scorecard on Announced 
Executive Actions

Directive Grade

Expand the degree programs eligible for extended OPT F

H‐4 Work Authorization C

New PERM Regulations TBD Dec. 2015?

Parole for Investors F

Encourage Naturalization (Citizenship) A
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Government Scorecard

Directive Grade

Improve Visa Allocation System F?

Job Portability for Employer‐Sponsored 
Green Card Applicants

D
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2015:  Decline in Worksite Enforcement?
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Worksite Enforcement

Audits 
Conducted

• 2009:  1,444

• 2014:  1,320

Fines Imposed 

• 2009: $6.95 
million

• 2014:  
$16.27 
million
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August 2015:  

OCAHO Clarifies Meaning of 
“Independent Contractor” for Form 
I-9 Compliance 
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U.S.A. v. Saidabror Siddikov

 Rejects ICE “right of control” argument
 “Totality of Circumstances” 3-prong analysis
 Regulatory Factors (8 C.F.R. § 274a.1(j))
 OCAHO Case Law
 Principles of Agency Law
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Also in August 2015: 
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What Happens When You Overstay Your Visa? 
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2015: 

State E-Verify Laws  
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Thank You
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It’s All About the Dialogue

 Disability and Religious Accommodation

 Important Recent Cases

 Interactive Dialogue Roadmap

 Question & Answer
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ADA Accommodations

 ADA requires employers to provide reasonable 
accommodations to applicants and employees 
who are qualified individuals with disabilities, 
unless such accommodations would cause an 
undue hardship.

 Several concepts:

− Is individual qualified?

− Is individual disabled?

− Can disability be reasonably accommodated or would 
accommodation cause an undue hardship?
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ADAAA - The ADA Amendments Act

 Expands “disability” definition

 Failure to Accommodate Cases
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Religious Accommodations
 Title VII of the Civil Rights Act (Title VII) also requires 

employers to reasonably accommodate an applicant or 
employee's religious practices and observances, unless 
an employer can demonstrate that such an 
accommodation would constitute an undue hardship.  

 Several concepts:

− What constitutes a “religion”?

− Is religious belief sincerely held?

− Can religious belief/practice be reasonably accommodated 
or would accommodation cause an undue hardship?

©  2015  H usch  B l ack we l l  LLP

Religious Discrimination/Accommodation

 Common Situations

 Elauf v. Abercrombie & Fitch
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Interactive Dialogue

 The process by which an employer gains 
information about the medical 
conditions/limitations or conflict with a religious 
belief/practice and explores possible 
accommodations is called the interactive 
dialogue.

 Mandatory

 Most important factor EEOC considers.
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Interactive Dialogue

Beginning the Process

 Ask individual to explain limitations/conflict, 
including identification of job duties that he/she 
cannot perform.

 Ask individual about any requested 
accommodations (specific).
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Interactive Dialogue

Considering Possible Solutions

 Discuss individual’s requested accommodation 
internally.

 If not reasonable, then consider alternatives

− Need not provide the accommodation preferred 
by employee.

 If not reasonable, consider denying the request 
along with an explanation of what makes it 
unreasonable.
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Interactive Dialogue
Make a Decision

 If decision is to implement an accommodation, then 
communicate that decision to the individual and others 
who need to know.

 If decision is to deny accommodation, then meet with the 
individual and provide an explanation.

 Explain to the individual that he/she will not be retaliated 
against for making a request and that he/she should 
contact you if they have other ideas or suggestions.
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Interactive Dialogue

Closing the Loop

 If it makes sense, document in summary fashion 
the interactive process and result reached.

 Consider calendaring a follow-up.

 If accommodation is not effective, then begin 
process again.
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Reminders

 “Neutral” policies may not be a defense to 
religious and ADA accommodation claims. 

 The interactive process must begin as soon as 
the employer is on “notice” that a conflict with the 
job requirements exists.
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Thank You
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Trending Issues

 Joint Employment Browning-Ferris, (Aug. 2015)

 “Quickie Elections” – The Final Rule (April 2015)

 Use of Employer Email – Purple Communications (Dec. 
2014)

 Regulating Employee Conduct

 Social Media

 Handbook rules
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The Basics – NLRA & NLRB

 Employees have the right to self-organization, to form, join or 
assist labor unions, to bargain collectively, and to engage in 
“concerted activities” for “mutual aid or protection.”  (Section 7)

 It shall be an unfair labor practice for an employer to interfere 
with, restrain or coerce employees in the exercise of the rights 
guaranteed by Section 7.  (Section 8)

© Husch Blackwell LLP
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Joint Employer

 Browning-Ferris (Aug. 2015):  When can 1 entity be 
found jointly and severally liable for violations of the other 
(in addition to liability for its own actions)?

 New standard is appropriate to encourage the practice 
and procedure of collective bargaining

 Change is necessary “to adapt the Act to the changing 
patterns of industrial life”
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Joint Employer

Browning-Ferris

 Contract for labor services between BFI & Leadpoint

 Leadpoint is sole “employer”

 Disclaimed employment relationship

 NLRB: focus is on existence, extent, and object of the 
putative employer’s control 

© Husch Blackwell LLP
©  2015  H usch  B l ack we l l  LLP

Joint Employer – Test

2 Elements:

 Employer is an “employer” within the common law; 
and 

 Employer “shares or co-determines” matters 
governing the essential terms and conditions of 
employment
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Joint Employer – Test (cont’d)

“Control” is key:

 Old Rule:  direct and immediate control

 New Rule:  indirect control, in limited and routine 
matters

© Husch Blackwell LLP
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Factors Relevant to “share or co-
determine”(non-exhaustive)

 Wages and hours

 Hiring, firing, discipline, suspension

 Number of workers supplied

 Scheduling, seniority, overtime

 Assignment of work, direction of method and 
manner of performance
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Potential Impact
 Facilitates union organizing

 Blurs the distinction between independent employers 
in wide range of normal business relationships

 Increases uncertainty and potentially increases liability 
for employees not actually under control

 Application in other contexts:
– FMLA
– Wage and Hour
– Title VII and Section 1981
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What to Do?
 Review relationships with staffing agencies, 

independent contractors

 Analyze agreements to determine extent of control

• Consider necessity

• Consider revisions

 Clarify that control rests with the primary employing 
entity

 Prepare for potential for organizing activity if vendors 
are unionized
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“Quickie Election” Rule

 Accelerates Election Process

 Shortens time from petition to election

 Impairs Employer’s ability to respond to petition and 
share information

 Limits time for employees to make a decision

 Gives NLRB Regional Director ability to determine 
“which if any, voter eligibility questions should be 
litigated before an election is held”
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“Quickie Election” Rule (cont’d)

 Enables unions to contact employees 
directly:

 Employers must file detailed employee list

 All eligible voters (name, address, available 
contact information, and other work-related 
information)

 Facilitates organization efforts while 
simultaneously minimizing employee privacy
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What to Do?
 Evaluate risk of organizing activity

 Prepare a draft communication to employees 
describing pros/cons of organization

 Train supervisory employees

 Monitor employee morale and encourage positive 
employee relations

© Husch Blackwell LLP
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Use of Employer Email Systems

 Purple Communications (Dec. 2014)  - Employees have a 
presumptive right to use an employer’s email system to 
engage in protected concerted activity
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Purple Communications (Dec. 2014)

 Employees can use employer’s email system for 
protected communications on non-working time where 
the employer has chosen to give access to the system

 Employer may justify a total ban on use of email on 
non-working time by demonstrating “special 
circumstances” necessary for production or discipline

 Even absent a total ban, Employer can justify uniform 
and consistently enforced controls on email system to the 
extent such controls are necessary for production or 
discipline
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Purple Communications (cont’d)

 Rejected Register Guard (2007), which held employer 
had right to control its equipment and systems

 Prior decision “failed to perceive the importance of 
email as a means by which employees engage in 
protected activity”

 Take away:  Employees’ Section 7 rights 
presumptively outweigh an employers’ property rights
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What to Do?
 Review handbook policies regarding solicitation, 

confidentiality, and monitoring and use of company 
email system to ensure compliance

 Train supervisory employees on permitted use of the 
email system and NLRB guidance

 Carefully consider any disciplinary actions based on 
employee use of the company’s email system

© Husch Blackwell LLP
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Regulating Employee Conduct

 Protections for employees’ social media activity
- The right to engage in concerted activity under Section 7 extends to 

employees’ online activity concerning unionization or other terms and 
conditions of employment

- Terminating an employee for online activity, even if such activity is 
inappropriate or vulgar, is unlawful
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Pier Sixty, LLC

 Pier Sixty, LLC, 362 NLRB No. 59 (March 31, 2015)
- Employee’s “obscene and vulgar” Facebook post constituted protected 

concerted activity

- Catering Company violated Section 8 when it fired the employee 
because of his Facebook post

© Husch Blackwell LLP
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Pier Sixty, LLC

 The employee, frustrated with what he perceived as disrespectful 
treatment, took a break during a catering event and posted the 
following to his Facebook account:

Bob is such a NASTY MOTHER F***** don’t 
know how to talk to people!!!!!! F*** his mother and 
his entire f****** family!!!! What a LOSER!!!! Vote 
YES for the UNION!!!!!!!
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Pier Sixty, LLC

 The Board found that the Facebook post “was not so egregious” 
as to lose protection 
- The post occurred two days before a union election and specifically 

referenced union activity

- The post was an impulsive reaction provoked by management

- Profanity was typical in the work environment

- Company had not disciplined other employees for using profanities
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Pier Sixty, LLC

 Location, Location, Location!

 Board ignored permanent and far-reaching effects of Facebook
- Relying on a 1982 decision, the Board analogized the location of the 

Facebook post (made alone and outside the catering facility during a 
break) to the protected distribution of handbill’s outside an employer’s 
restaurant

- Relying on a 1969 decision, the Board compared the post’s obscenities 
to protected verbal obscenities made at work that did not disrupt the 
employer’s business
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Employee Handbook Rules

 Lutheran Heritage Village-Livonia

 Simply maintaining a handbook rule may violate Section 8
- Workplace/handbook rules are unlawful if “employees would reasonably 

construe the language to prohibit Section 7 activity”

- Rules are also unlawful if they are “promulgated” in response to Section 
7 activity or if they are applied to restrict Section 7 activity

© Husch Blackwell LLP
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Conduct Toward The Employer

 Section 7 encompasses the right to criticize employer policies and 
the employer’s treatment of employees

 Rules prohibiting disrespectful, negative, inappropriate or rude 
conduct toward the employer or management are generally 
unlawful
- Avoid rules banning criticism of the employer or management
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Conduct Toward The Employer

 Unlawful Policies:
- “Do not make fun of, denigrate, or defame your co-workers, customers, 

franchisees, suppliers, the Company, or our competitors”

- “Do not make statements that damage the company or the company’s 
reputation or that disrupt the company’s business relationships”

- These policies could reasonably be construed to prohibit criticisms 
of the employer

© Husch Blackwell LLP
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Conduct Toward The Employer

 Lawful Policies: 
- “Being insubordinate, threatening, intimidating, disrespectful or 

assaulting a manager/supervisor, coworker, customer or vendor will 
result in discipline”

- Context, context, context!

- The policy emphasizes that only serious misconduct is prohibited
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Conduct Toward Employees 

 Section 7 also encompasses the right for employees to argue and 
debate about their terms and conditions of employment

 Blanket bans on disrespectful, inappropriate, or inappropriate 
discussions will be unlawful
- Context, context, context!
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Conduct Toward Employees 

 Unlawful Policies:
- “Do not make insulting, embarrassing, hurtful or abusive comments 

about other company employees online and avoid the use of offensive, 
derogatory, or prejudicial comments”

- Employees could construe bans against offensive, derogatory, insulting, or 
embarrassing comments to restrict their Section 7 rights
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Conduct Toward Employees 

 Lawful Policies:
- “Threatening, intimidating, coercing, or otherwise interfering with the job 

performance of fellow employees or visitors”

- “No use of racial slurs, derogatory comments, or insults”

- Context should demonstrate the rules prohibit serious misconduct or 
unlawful harassment and discrimination
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Confidentiality Policies

 Section 7 encompasses the right to discuss wages, hours, and 
other terms and conditions of employment
- Confidentiality policies that specifically prohibit or could be construed to 

prohibit employees from discussing terms and conditions of 
employment, workplace complaints, etc. will violate the Act
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Confidentiality Policies 

 Unlawful Policies:
- “Discuss work matters only with other employees who have a specific 

business reason to know or have access to such information. . . . Do not 
discuss work matters in public places”

- “If something is not public information, you must not share it”

© Husch Blackwell LLP
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Confidentiality Policies

 Lawful Policies:
- “Do not disclose confidential financial data, or other non-public 

proprietary company information. Do not share confidential information 
regarding business partners, vendors or customers”

- “Prohibition on disclosure of all information acquired in the course of 
one’s work”

- Context may save the rule if included among provisions relating to conflicts-
of-interest, trade or business secrets, SEC regulations, and state and 
federal laws
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Third Party Communications

 Section 7 encompasses the right to communicate with the media, 
government, and other parties about terms and conditions of 
employment
- Employers may control who speaks on behalf of the company

- Employers may not maintain rules that prohibit or could be construed to 
prohibit employees from speaking to third parties about the company

© Husch Blackwell LLP
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Third Party Communications

 Unlawful Policies:
- “Employees are not authorized to speak to any representative of the 

print and/or electronic media about company matters unless designated 
to do so by HR”

- “Company matters” could be construed to prohibit any employment 
concerns



© 2015 Husch Blackwell LLP. All Rights Reserved. October 2015

© Husch Blackwell LLP
©  2015  H usch  B l ack we l l  LLP

Third Party Communications

 Lawful Policies:
- “The company strives to anticipate and manage crisis situations in order 

to reduce disruption to our employees and to maintain our reputation as 
a high quality company. To best serve these objectives, the company will 
respond to the news media in a timely and professional manner only 
through the designated spokespersons” 

- Context should focus on issues unrelated to terms and conditions of 
employment and should limit who speaks on behalf of the company

© Husch Blackwell LLP
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Company Name And Logos

 Section 7 encompasses the right for employees to use a company 
name and its logo on picket signs and other protected protest 
material 

 Broad policies that prohibit the use of a company name or logo, 
including on social media, will be found unlawful

- Because a company name and its logos are typically protected 
under intellectual property laws, policies should encourage 
compliance with those laws as opposed to broad bans on use
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Pictures & Recordings

 Section 7 encompasses the right to photograph and make 
recordings during non-work time to further protected activity

 Blanket policies that ban or could be construed to ban 
photography or recordings

© Husch Blackwell LLP
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Pictures and Recordings 

 Unlawful Policies: 
- “Taking unauthorized pictures or video on company property is 

prohibited”

- Any ban on use or possession of personal electronic devices at work

- Context must clarify that photographing and recording are 
prohibited only during working time, not during breaks or meal 
periods

- Strong privacy interests may also support bans on photographs and 
recordings (i.e. hospital patient-privacy interests)
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Conflict-of-Interest Rules

 Section 7 encompasses the right to engage in concerted activity 
that conflicts with the employer’s interests
- Protests, boycotts, soliciting union support during non-work time

- Conflict-of-interest rules that prohibit or could be construed to prohibit 
activities that conflict with the employer’s interests are unlawful

© Husch Blackwell LLP
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Conflict-of-interest Rules

 Unlawful Policies:
- “Employees may not engage in any action that is not in the best interest 

of the employer”

- Policy could easily be interpreted to prohibit Section 7 activities
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Conflict-of-interest Rules

 Lawful Policies:
- “I will not engage in any activity that might create a conflict-of-interest for 

me or the company”

- The context showed this provision was included in a two-page 
policy covering bans on “outside employment” with customers, 
suppliers, competitors or financial interests with those entities

© Husch Blackwell LLP
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Context, context, context!

 Avoid blanket prohibitions and use specific examples of prohibited conduct 
(i.e. violating copyright laws or discrimination in violation of company policy)

 Policies should clarify that prohibitions do not apply to wages, hours, or other 
terms and conditions of employment

 Policies should emphasize prohibitions on serious misconduct or unlawful 
activity

 Harsh criticisms of supervisors, managers, and the company are generally 
protected

 Employees may engage in heated arguments about their employment
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Thank You
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Fair Labor Standards Act: 
New Developments 
Substantially Expanding 
Coverage to Millions
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Key Points
1. How and why the Plaintiffs’ bar trolls for cases
2. Broader definition of “employee”
3. Proposed overtime rule
4. Portable device work rule
5. On-call scheduling 
6. Home/direct care workers wage rule
7. Wage issues in the restaurant industry
8. Unpaid interns
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1. How and Why the Plaintiff’s Bar Trolls for
Cases

 Attorney fees for class/collective actions often 
dwarf payment to plaintiffs

 Use of “reversion” in settlement now being 
disfavored

 Liquidated damages (doubling of actuals) 
mandatory (except in federal court company 
must prove good faith)

 Plaintiffs advertise and use same plaintiff 
representative multiple times
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2. Broader Definition of “Employee”

 DOL believes that “most workers are employees 
under the FLSA’s broad definitions.”

 Standard: economic realities test
− The DOL has identified 6 factors
− http://www.dol.gov/whd/workers/Misclassification/

AI-2015_1.pdf 
 Broad definition of “employ”: suffer or permit to work
 Result: signals the DOL’s intent to aggressively 

pursue enforcement actions against companies that 
use independent contractors
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3. Proposed Overtime Rule

 Proposed Rule: Will double salary workers must be 
paid before they can be considered exempt from 
FLSA overtime requirements (1.5x normal pay)

− New salary: $970/week or $50,440/year

− Comment period ended – final rule in 2016

 Suggestions before rule becomes effective:

− Start tracking employee hours now

− Begin thinking about the employees’ regular rate
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4. Portable Electronic Device Work Rule
 New rule would focus on the interplay between technology 

and work (i.e. employees who perform work after hours on 
portable devices)
− 38% “continue to work outside of office hours”

− 24% “check work emails during family/social time”

 Potential issues
− What is compensable time?

− How will the DOL define “de minimus” time?

− Will employees have to deal with new and more burdensome 
record-keeping obligations?

− Does it make sense to have “email curfews?”

 Pending litigation: Allen v. Chicago, Case No. 1:10-cv-
03183
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5. On-Call Scheduling

 Issue: whether workers should be compensated 
for shifts cancelled on short notice

 Companies, such as Abercrombie, have already 
agreed to cease using on-call scheduling

 Pending litigation

− Mayra Casas v. Victoria’s Secret Stores LLC, 
case number 2:14-cv-06412.
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6. Home Care Workers Wage Rule
 Who is affected?

− All home/direct care workers who are employed 
by a third party (home health aides, personal care 
aides, CNAs)
− Exception: those employed by a consumer or 

consumer’s family to provide companionship 

− Upheld in Home Care Ass’n of America v. Weil, 
No. 15-5018 (D.C. Cir. 2015)

 What is the effect?
− Home care workers will now be covered by 

minimum wage and overtime (estimated two 
million)
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7. Wage Issues in the Restaurant Industry

 Current law regarding the tip credit
 Best practices

− 1. Limit tip pools to eligible employees 
− 2. Mandatory v. voluntary tip pools 
− 3. Tipped employees are entitled to overtime 

wages
− 4. Limit and track time that waitstaff is 

required/permitted to non-revenue producing 
work (prep work, cleaning, after closing setup) 
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8. Unpaid Interns
 Issue: whether an unpaid intern is owed pay as an 

employee under the FLSA
 Test: primary beneficiary test 

− 7 factor test
− Focuses on whether the benefit to the intern is 

greater than the interns contribution to the company
 Relevant litigation 

− Glatt v. Fox Searchlight Pictures, No. 1:11-cv-06784-
WHP, Slip Op. at 26 (S.D.N.Y. June 11, 2013)

− Wang v. Hearst Corp., No. 12 CV 793 (HB), Slip Op. 
at 7 (S.D.N.Y. May 8, 2013)
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The Fair Credit Reporting Act:
Creating Liability for Employers 
Even in the Absence of Harm
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What is the FCRA
 Regulates the collection, dissemination, and use of 

consumer information

 Primary federal law regulating employment 
background checks  

 Applies to all employment background checks 
conducted by a third party whether they include a 
credit report or not

 Has been twisted to be goldmine for plaintiffs’ class 
action counsel
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Reasons for the increase in litigated cases

 Lure of statutory damages
− No cap
− No requirement that consumers be harmed

 Widespread publication of multi-million dollar 
settlements

 Pro-plaintiff outcomes in several federal courts
 Greater familiarity with the law by public
 Applicants can sue whether hired or not
 Do not rely on  vendor – obtain expert audit
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Flood of FCRA Class Action Lawsuits
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Reasons for the increase in litigated cases

 Lure of statutory damages
− No cap
− No requirement that consumers be harmed

 Widespread publication of multi-million dollar 
settlements

 Pro-plaintiff outcomes in several federal courts
 Greater familiarity with the law by public
 Applicants can sue whether hired or not
 Do not rely on  vendor – obtain expert audit
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Case Example

 In April 2015, Home Depot USA Inc. agreed to a 
$1.8M settlement to resolve a putative class 
action alleging violation of the FCRA.  Home 
Depot’s job application background-check form 
included the required disclosure statement, but 
also a release from all liabilities, and stated the 
repercussions for providing false and misleading 
information
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Requirements for Employers:  Three Stages

 Before Obtaining a Consumer 
Report

 Before Taking an Adverse Action

 After Taking an Adverse Action

16 U.S.C. 1661(b) and (m)
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STAGE ONE
Before Obtaining a Consumer Report:
Three Parts (REQUIRED)

 Clear and Conspicuous Written Disclosure

 Written Authorization

 Compliance Certification

©  2015  H usch  B l ack we l l  LLP

Clear and Conspicuous Written Disclosure

 Informs the employee/applicant that a consumer 
report may be obtained for employment 
purposes

 Must be in a document that consists “solely” of 
the disclosure or disclosure and written 
authorization

 Do not combine with application
 Courts differ on whether can include release
 KEEP IT SEPARATE!
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STAGE TWO
Before Taking an Adverse Action (REQUIRED)

 Must provide the individual with:
− A notice of the adverse action
− A copy of the report
− “A Summary of Your Rights Under the Fair Credit 

Reporting Act”
− https://www.consumer.ftc.gov/articles/pdf-0096-fair-

credit-reporting-act.pdf

− Advise of possible adverse action at least five (5) 
business days before acting on

 DON’T JUMP THE GUN!
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STAGE THREE
After Taking an Adverse Action (REQUIRED)

 Must provide the individual with:
 The name, address, and telephone of the vendor
 A statement that the vendor did not make the 

adverse decision
 A statement of the individual’s right to obtain from 

the vendor, at no charge, the information in the 
individual’s file within 60 days

 A statement of the individual’s right to dispute 
directly with the vendor the accuracy or 
completeness of any information
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Consequences of Negligent Violations

 The employer is liable for:

−Any actual damages sustained by the 
individual

− In the case of any successful action to 
enforce liability, company pays the costs 
of the action and reasonable attorney’s 
fees to plaintiffs’ counsel
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Consequences of Willful Violations

 The employer is liable for:

− Any actual damages sustained by the individual 
or damages between $100 and $1,000

− Punitive damages

− In the case of any successful action to enforce 
liability, company pays the costs of the action and 
reasonable attorney’s fees to plaintiffs’ counsel
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Consequences of Obtaining Report Under False 
Pretenses or Knowingly Without a Permissible 
Purpose

 The employer is liable:

− To the individual or each member of a class 
for actual damages sustained by the 
individual or $1,000, whichever is greater

− To the vendor for actual damages sustained 
by the vendor or $1,000, whichever is greater
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Most Popular Claims Against Employers

 Before obtaining a consumer report: The written 
disclosure is not in a document that consisted 
“solely” of the disclosure (or disclosure and 
written authorization)

 Before taking an adverse action: The employer 
fails to provide any pre-adverse action notice or 
provided the notice but did not wait an 
appropriate amount of time before taking final 
adverse action
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Thank You
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WALLY’S WIDGETS: A 
CAUTIONARY TALE 



 

KCP-4626717-2 

Communication Quicksand: Email and the Attorney-Client Privilege 

There is a problem at Wally’s Widgets…a big problem. A high level sales employee, Calvin 
Creep, is accused of serious sexual harassment by a fairly new employee, Valerie Victim. 
Human Resources initiates an investigation, talking with several employees and preparing 
detailed notes. As the investigation unfolds, H.R. decides that Larry Lawyer, the company’s in-
house attorney, should be clued-in on the happenings.  

An H.R. Specialist, Irene Inspector, prepares a detailed email summary of the investigation (that 
includes some very damaging information) and sends it to her boss, Connie Compliance, the 
Director of Human Resources. She also copies Larry Lawyer and Sally Sales, the Sales 
Department Director. The subject of the email states “FYI: Investigation Summary.” The body of 
the email says things like “my plan is to follow up with Valerie” and “I think we should suspend 
Calvin immediately. His behavior was inappropriate.” At no point in the email does Irene ask for 
anyone’s advice or input.  

Connie Compliance replies to all with “I agree with your plan. Good work, Irene.” Sally Sales, 
by contrast, replies to all with “Hold on. Calvin is one of my biggest producers. Let’s not be so 
quick to suspend him because he has a huge sales call in a month. We HAVE to have him there!” 
An exchange unfolds during which Connie and Sally debate whether Calvin should remain an 
active employee, or be suspended. Larry Lawyer remains copied on the exchange, but never 
chimes in. (NOTE: Unbeknownst to everyone, Larry is out of town for a three week jury trial 
involving an allegedly defective product produced by the company).  

Ultimately, Sally Sales wins out and Calvin remains actively employed. Irene is told to “table” 
her investigation until after Calvin’s big sales call. In the interim, Calvin terminates Valerie 
Victim’s employment, claiming that she “is not a team player” and “not committed to what we 
are trying to accomplish.” Of course, Valerie files a Charge of Discrimination with the EEOC 
and, ultimately, a lawsuit.  

When the outside lawyers for Wally’s Widgets send a copy of the lawsuit to Larry Lawyer (in-
house counsel), they also include the Plaintiff’s First Request for Production of Documents and a 
brief summary of the information sought. Included in that summary is a request for “Any and all 
documents related to any investigation of Plaintiff’s complaints about Calvin Creep.” As Larry 
works with H.R. to collect the requested documentation, he stumbles across the exchange on 
which he was copied, but to which he never responded. “Whew,” he says, “I’m glad this entire 
exchange is protected by the attorney-client privilege!” Larry facilitates the production of 
thousands of documents and moves on with his life. Months later, during Irene Inspector’s 
deposition, she testifies that she sent an email summarizing her investigation to Connie, copying 
Sally Sales and Larry Lawyer, and casually mentions that Larry Lawyer never responded. 
Valerie’s attorneys identify the exchange on Wally’s Widgets’ privilege log and request a 
conference with the Court. During the conference, the Judge asks to see copies of the exchange, 
which Larry happily provides. “As you can see, your honor” Larry says “this entire exchange is 
privileged because I was copied throughout.” Is he right?  
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Wally’s Widgets: A Cautionary Tale 

Calvin Creep
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Wally’s Widgets: A Cautionary Tale 

Irene Inspector         Larry Lawyer Connie Compliance
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Wally’s Widgets: A Cautionary Tale
Sally Sales (Profit!) v. Connie Compliance (Caution!) 
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Wally’s Widgets: A Cautionary Tale 
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ACP: Generally
 The attorney-client privilege protects certain (not all!) 

communications between a client and his or her attorney and 
keeps those communications confidential.

 The attorney-client privilege is one of the oldest recognized 
privileges for confidential communications.  The United States 
Supreme Court has stated that by assuring confidentiality, the 
privilege encourages clients to make "full and frank" 
disclosures to their attorneys, who are then better able to 
provide candid advice and effective representation.

Upjohn Co. v. United States, 449 U. S. 383, 389 (1981).
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Elements
Although there are variations, the attorney-client privilege protects from
disclosure:

1

Communications 
between a client 
and a professional 

legal advisor 
in his or her 

capacity as such

2

Made in 
confidence

3

For the purpose 
of obtaining or 
rendering legal 

advice
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Reflecting a Privileged Communication

 Documents and correspondence that reflect an 
attorney-client privileged communication can 
also be protected from disclosure. For instance, 
an email between two management level 
employees that says “Larry advised that we 
suspend Calvin Creep’s employment 
immediately.” 
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Whose Conversations are Privileged?
 In most cases, counsel – whether in-house or external – must

be involved with the communication for it to be privileged.

 Current Employees (Upjohn): Communications regarding the
subject matter of a legal representation are protected as long
as they were made by employees to in-house counsel at the
direction of corporate superiors and the employees were
aware that they were being questioned so the corporation
could receive legal advice. This approach allows in-house
counsel to gather facts from employees of non-executive rank
in appropriate cases. Differs from the prior, more narrow
“control group test.”
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Whose Conversations are Privileged?
 Former Employees: The privilege may extend to communications

between counsel and former employees if the communications:

1. Concern knowledge obtained or conduct that occurred during the
course of the former employee’s employment with the
corporation; or

2. Relate to communications which themselves were privileged and
which occurred during the employment relationship.

NOTE: This does not mean that former employees are insulated from
contact by an adversary’s attorney; the opposing counsel need only
advise the former employee of his representation and interest in the
litigation and direct the former employee to avoid disclosing privileged
or confidential information.
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What Conversations are Privileged?
In re: Kellogg Brown & Root, Inc.

 The district court found that KBR’s internal investigation documents 

were not privileged because KBR had not shown the 

communications relating to the internal investigation would not have 

been made “but for” the fact that legal advice was sought. 

 The D.C. Circuit reversed, clarifying the “primary purpose” test by 

holding that a corporate communication may have more than one 

primary purpose and stated the test as follows:  

“Was obtaining or providing legal advice a primary purpose of 
the communication, meaning one of the significant purposes of 
the communication?”
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Practical Pointers 

 Be careful! Only copy those who are on a “need 
to know” basis. 
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Practical Pointers

 Be careful to whom you forward an email from 
counsel. Privilege can be waived if an otherwise 
privileged exchange is forwarded to an 
employee or individual who is not in a position to 
have a privileged communication. 
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Practical Pointers

 Should this be in writing? Weigh the benefit of 
having a conversation documented vs. dealing 
with it a year later in a deposition. 

©  2015  H usch  B l ack we l l  LLP

Practical Pointers

 When taking notes during a meeting with 
counsel, be sure to note that counsel is advising 
you or the group, not simply attending the 
meeting.
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Practical Pointers

 Communication should clearly indicate its 
purpose:

− Note that the communication is “ACP” in the 
subject or at the top of the message.

− Avoid “FYI.”

− Ask “Larry, what is your opinion?”

− Require all employees to “Reply All.” 
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Practical Pointers 

 Avoid funneling all documents through in-house 
counsel, as a court may interpret that as a bad-
faith attempt to withhold discoverable 
documents.
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Wally’s Widgets

 Is Irene’s initial message privileged? 

 If not, what would have made it privileged?

 Is Connie’s response (“I agree”) privileged?

 Is the exchange between Connie and Sally 
about Calvin’s value privileged? 
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Courts Chime In
 “Documents prepared by non-attorneys and addressed

to non-attorneys with copies routed to counsel are
generally not privileged since they are not
communications made primarily for legal advice.”
Pacamor Bearings Inc. v. Minebea Co., 918 F. Supp.
491, 511 (D.N.H. 1996).

 “A corporation cannot be permitted to insulate its files
from discovery simply be sending a ‘cc’ to in-house
counsel.” U.S. Postal Service v. Phelps, 852 F. Supp.
156, 163 (E.D.N.Y. 1994).
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Courts Chime In

 “The mere fact that an attorney attends a 
meeting does not render everything said or done 
at the meeting privileged.” Miner v. Kendall, 
1997 WL 695587 (D. Kan. 1997). 
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Thank You
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